§51.166

paragraph (h)(1)(ii) of this section will
be used to establish the replacement
value of the process unit. Once the
owner or operator submits a notice to
use an alternative accounting proce-
dure, the owner or operator must con-
tinue to use that procedure for the en-
tire fiscal year for that process unit. In
subsequent fiscal years, the owner or
operator must continue to use this se-
lected procedure unless and until the
owner or operator sends another notice
to the reviewing authority selecting
another procedure consistent with this
paragraph or paragraph (h)(1)(ii) of this
section at the beginning of such fiscal
year.

(2) Basic design parameters. The re-
placement does not change the basic
design parameter(s) of the process unit
to which the activity pertains.

(i) Except as provided in paragraph
(h)(2)(iii) of this section, for a process
unit at a steam electric generating fa-
cility, the owner or operator may se-
lect as its basic design parameters ei-
ther maximum hourly heat input and
maximum hourly fuel consumption
rate or maximum hourly electric out-
put rate and maximum steam flow
rate. When establishing fuel consump-
tion specifications in terms of weight
or volume, the minimum fuel quality
based on British Thermal Units con-
tent shall be used for determining the
basic design parameter(s) for a coal-
fired electric utility steam generating
unit.

(ii) Except as provided in paragraph
(h)(2)(iii) of this section, the basic de-
sign parameter(s) for any process unit
that is not at a steam electric gener-
ating facility are maximum rate of fuel
or heat input, maximum rate of mate-
rial input, or maximum rate of product
output. Combustion process units will
typically use maximum rate of fuel
input. For sources having multiple end
products and raw materials, the owner
or operator should consider the pri-
mary product or primary raw material
when selecting a basic design param-
eter.

(iii) If the owner or operator believes
the basic design parameter(s) in para-
graphs (h)(2)(i) and (ii) of this section
is not appropriate for a specific indus-
try or type of process unit, the owner
or operator may propose to the review-
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ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority
approves of the use of an alternative
basic design parameter(s), the review-
ing authority shall issue a permit that
is legally enforceable that records such
basic design parameter(s) and requires
the owner or operator to comply with
such parameter(s).

(iv) The owner or operator shall use
credible information, such as results of
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in
establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (h)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

NOTE TO PARAGRAPH (h): By a court order
on December 24, 2003, this paragraph (h) is
stayed indefinitely. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

[51 FR 40669, Nov. 7, 1986, as amended at 52
FR 24713, July 1, 1987; 52 FR 29386, Aug 7,
1987; 54 FR 27285, 27299 June 28, 1989; 57 FR
3946, Feb. 3, 1992; 57 FR 32334, July 21, 1992; 67
FR 80244, Dec. 31, 2002; 68 FR 61276, Oct. 27,
2003; 68 FR 63027, Nov. 7, 2003; 69 FR 40275,
July 1, 2004]

§51.166 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act and the purposes of section 160
of the Act, each applicable State Im-
plementation Plan and each applicable
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Tribal Implementation Plan shall con-
tain emission limitations and such
other measures as may be necessary to
prevent significant deterioration of air
quality.

(2) Plan revisions. If a State Imple-
mentation Plan revision would result
in increased air quality deterioration
over any baseline concentration, the
plan revision shall include a dem-
onstration that it will not cause or
contribute to a violation of the appli-
cable increment(s). If a plan revision
proposing less restrictive requirements
was submitted after August 7, 1977 but
on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action
is taken on the plan revision. Instead,
the assessment described in paragraph
(a)(4) of this section, shall review the
expected impact to the applicable in-
crement(s).

(3) Required plan revision. If the State
or the Administrator determines that a
plan is substantially inadequate to pre-
vent significant deterioration or that
an applicable increment is being vio-
lated, the plan shall be revised to cor-
rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State.

(4) Plan assessment. The State shall
review the adequacy of a plan on a
periodic basis and within 60 days of
such time as information becomes
available that an applicable increment
is being violated.

(5) Public participation. Any State ac-
tion taken under this paragraph shall
be subject to the opportunity for public
hearing in accordance with procedures
equivalent to those established in
§51.102.

(6) Amendments. (i) Any State re-
quired to revise its implementation
plan by reason of an amendment to
this section, including any amendment
adopted simultaneously with this para-
graph (a)(6)(i), shall adopt and submit
such plan revision to the Adminis-
trator for approval no later than three
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years after such amendment is pub-
lished in the FEDERAL REGISTER.

(if) Any revision to an implementa-
tion plan that would amend the provi-
sions for the prevention of significant
air quality deterioration in the plan
shall specify when and as to what
sources and modifications the revision
is to take effect.

(ifi) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
later than the date of its approval and
may operate prospectively.

(7) Applicability. Each plan shall con-
tain procedures that incorporate the
requirements in paragraphs (@)(7)(i)
through (vi) of this section.

(i) The requirements of this section
apply to the construction of any new
major stationary source (as defined in
paragraph (b)(1) of this section) or any
project at an existing major stationary
source in an area designated as attain-
ment or unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(J) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iiif) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements.

(iv) Each plan shall use the specific
provisions of paragraphs (a)(7)(iv)(a)
through (f) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
@M (iv)(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(7)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
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two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(39) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(7)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(c) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(40) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(47)(i) and (ii) of
this section) for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined iIn paragraph

40 CFR Ch. | (7-1-04 Edition)

(b)(47)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) Emission test for projects that in-
volve Clean Units. For a project that
will be constructed and operated at a
Clean Unit without causing the emis-
sions unit to lose its Clean Unit des-
ignation, no emissions increase is
deemed to occur.

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(@)(7)(iv)(c) through (e) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion). For example, if a project in-
volves both an existing emissions unit
and a Clean Unit, the projected in-
crease is determined by summing the
values determined using the method
specified in paragraph (a)(7)(iv)(c) of
this section for the existing unit and
determined using the method specified
in paragraph (a)(7)(iv)(e) of this section
for the Clean Unit.

(v) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (w)
of this section.

(vi) The plan shall require that an
owner or operator undertaking a PCP
(as defined in paragraph (b)(31) of this
section) shall comply with the require-
ments under paragraph (v) of this sec-
tion.

(b) Definitions. All State plans shall
use the following definitions for the
purposes of this section. Deviations
from the following wording will be ap-
proved only if the State specifically
demonstrates that the submitted defi-
nition is more stringent, or at least as
stringent, in all respects as the cor-
responding definitions below:

(1)(i) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
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or has the potential to emit, 100 tons
per year or more of any a regulated
NSR pollutant: Fossil fuel-fired steam
electric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants, primary
copper smelters, municipal inciner-
ators capable of charging more than 250
tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petro-
leum refineries, lime plants, phosphate
rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon
black plants (furnace process), primary
lead smelters, fuel conversion plants,
sintering plants, secondary metal pro-
duction plants, chemical process
plants, fossil fuel boilers (or combina-
tions thereof) totaling more than 250
million British thermal units per hour
heat input, petroleum storage and
transfer units with a total storage ca-
pacity exceeding 300,000 barrels, taco-
nite ore processing plants, glass fiber
processing plants, and charcoal produc-
tion plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(i)(a) of this section, any sta-
tionary source which emits, or has the
potential to emit, 250 tons per year or
more of a regulated NSR pollutant; or

(c) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source if the change would constitute a
major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds shall be
considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;
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(f) Primary aluminum ore reduction
plants;

(g9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(9) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(i) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(39) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(49) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(i) Any significant emissions in-
crease (as defined at paragraph (b)(39)
of this section) from any emissions
units or net emissions increase (as de-
fined at paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds shall be considered significant
for ozone.

production
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(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (y) of this section;

NOTE TO PARAGRAPH (b)(2)(iii)(a): On De-
cember 24, 2003, the second sentence of this
paragraph (b)(2)(iii)(a) is stayed indefinitely
by court order. The stayed provisions will
become effective immediately if the court
terminates the stay. At that time, EPA will
publish a document in the FEDERAL REG-
ISTER advising the public of the termination
of the stay.

(b) Use of an alternative fuel or raw
material by reason of any order under
section 2 (a) and (b) of the Energy Sup-
ply and Environmental Coordination
Act of 1974 (or any superseding legisla-
tion) or by reason of a natural gas cur-
tailment plan pursuant to the Federal
Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste,;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart | or §51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

(f) An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart | or §51.166.

(g) Any change in ownership at a sta-
tionary source.

(h) The addition, replacement, or use
of a PCP, as defined in paragraph
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(b)(31) of this section, at an existing
emissions unit meeting the require-
ments of paragraph (v) of this section.
A  replacement control technology
must provide more effective emission
control than that of the replaced con-
trol technology to qualify for this ex-
clusion.

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(1) The State implementation plan
for the State in which the project is lo-
cated; and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(j) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (w) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (w)(2)(viii) of this section shall
apply.

(3)(i) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(7)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
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are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(i)(b) shall be determined as
provided in paragraph (b)(47), except
that paragraphs (b)(@7)(1)(c) and
(b)(47)(ii)(d) of this section shall not
apply.

(if) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs within a reasonable
period (to be specified by the State) be-
fore the date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) It occurs within a reasonable pe-
riod (to be specified by the reviewing
authority); and

(b) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
emissions from the particular change
occurs; and

(c) The increase or decrease in emis-
sions did not occur at a Clean Unit, ex-
cept as provided in paragraphs (t)(8)
and (u)(10) of this section.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
baseline date is creditable only if it is
required to be considered in calcu-
lating the amount of maximum allow-
able increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins;

(c) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and
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(d) The decrease in actual emissions
did not result from the installation of
add-on control technology or applica-
tion of pollution prevention practices
that were relied on in designating an
emissions unit as a Clean Unit under
§52.21(y) or under regulations approved
pursuant to paragraph (u) of this sec-
tion or §51.165(d). That is, once an
emissions unit has been designated as a
Clean Unit, the owner or operator can-
not later use the emissions reduction
from the air pollution control meas-
ures that the Clean Unit designation is
based on in calculating the net emis-
sions increase for another emissions
unit (i.e., must not use that reduction
in a “netting analysis” for another
emissions unit). However, any new
emissions reductions that were not re-
lied upon in a PCP excluded pursuant
to paragraph (v) of this section or for
the Clean Unit designation are cred-
itable to the extent they meet the re-
quirements in paragraph (v)(6)(iv) of
this section for the PCP and paragraph
(t)(8) or (u)(10) of this section for a
Clean Unit.

(vii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(viii) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(5) Stationary source means any build-
ing, structure, facility, or installation

207



§51.166

which emits or may emit a regulated
NSR pollutant.

(6) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government
Printing Office stock numbers 4101-0066
and 003-005-00176-0, respectively).

(7) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(30) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(i) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(if) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section. A replacement unit, as de-
fined in paragraph (b)(32) of this sec-
tion, is an existing emissions unit.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
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not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(10) Necessary preconstruction approv-
als or permits means those permits or
approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ation this term refers to those on-site
activities, other than preparatory ac-
tivities, which mark the initiation of
the change.

(12) Best available control technology
means an emissions limitation (includ-
ing a visible emissions standard) based
on the maximum degree of reduction
for each a regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination tech-
niques for control of such pollutant. In
no event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR parts 60
and 61. If the reviewing authority de-
termines that technological or eco-
nomic limitations on the application of
measurement methodology to a par-
ticular emissions unit would make the
imposition of an emissions standard in-
feasible, a design, equipment, work
practice, operational standard or com-
bination thereof, may be prescribed in-
stead to satisfy the requirement for the
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application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementa-
tion of such design, equipment, work
practice or operation, and shall provide
for compliance by means which achieve
equivalent results.

(13)(i) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section;

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(i) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the
major source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-

tionary source occurring after the
minor source baseline date.

(14)(i) Major source baseline date
means:

(a) In the case of particulate matter
and sulfur dioxide, January 6, 1975, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(if) Minor source baseline date means
the earliest date after the trigger date
on which a major stationary source or
a major modification subject to 40 CFR
52.21 or to regulations approved pursu-
ant to 40 CFR 51.166 submits a complete
application under the relevant regula-
tions. The trigger date is:

(a) In the case of particulate matter
and sulfur dioxide, August 7, 1977, and

§51.166

(b) In the case of nitrogen dioxide,
February 8, 1988.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section 107(d)(i)
(D) or (E) of the Act for the pollutant
on the date of its complete application
under 40 CFR 52.21 or under regulations
approved pursuant to 40 CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the reviewing au-
thority may rescind any such minor
source baseline date where it can be
shown, to the satisfaction of the re-
viewing authority, that the emissions
increase from the major stationary
source, or the net emissions increase
from the major modification, respon-
sible for triggering that date did not
result in a significant amount of PM-10
emissions.

(15)(i) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1) (D) or (E) of the
Act in which the major source or major
modification establishing the minor
source baseline date would construct or
would have an air quality impact equal
to or greater than 1 pg/ms3 (annual aver-
age) of the pollutant for which the
minor source baseline date is estab-
lished.

(ii) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:

(a) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166, and would be constructed in
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the same State as the State proposing
the redesignation.

(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
that such baseline area shall not re-
main in effect if the permit authority
rescinds the corresponding minor
source baseline date in accordance with
paragraph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(i) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition.

(17) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part |1, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which occur as a result of the
construction or operation of a major
stationary source or major modifica-
tion, but do not come from the major
stationary source or major modifica-
tion itself. For the purposes of this sec-
tion, secondary emissions must be spe-
cific, well defined, quantifiable, and
impact the same general areas the sta-
tionary source modification which
causes the secondary emissions. Sec-
ondary emissions include emissions
from any offsite support facility which
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would not be constructed or increase
its emissions except as a result of the
construction or operation of the major
stationary source or major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source, such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(19) Innovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (w) of this section. Instead,
paragraphs (b)(40) and (b)(47) of this
section shall apply for those purposes.

(i) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(iii) The reviewing authority may
presume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
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particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all the informa-
tion necessary for processing the appli-
cation. Designating an application
complete for purposes of permit proc-
essing does not preclude the reviewing
authority from requesting or accepting
any additional information.

(23)(i) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions. 15 tpy of PM,, emissions.

Ozone: 40 tpy of volatile organic compounds

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H, S): 10 tpy

Total reduced sulfur (including H, S): 10 tpy

Reduced sulfur compounds (including H> S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra- through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 106 megagrams per
year (3.5 x 106 tons per year)

Municipal waste combustor metals (meas-
ured as articulate matter): 14 megagrams
per year (15 tons per year) Municipal waste
combustor acid gases (measured as sulfur
dioxide and hydrogen chloride): 36
megagrams per year (40 tons per year)

Municipal solid waste landfill emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.

(i) Notwithstanding paragraph
(b)(23)(i) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class | area,
and have an impact on such area equal
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to or greater than 1 pg/m3 (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, Execu-
tive Order, or Act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government.

(29) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.

(30) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(31) Pollution control project (PCP)
means any activity, set of work prac-
tices or project (including pollution
prevention as defined under paragraph
(b)(38) of this section) undertaken at an
existing emissions unit that reduces
emissions of air pollutants from such
unit. Such qualifying activities or
projects can include the replacement
or upgrade of an existing emissions
control technology with a more effec-
tive unit. Other changes that may
occur at the source are not considered
part of the PCP if they are not nec-
essary to reduce emissions through the
PCP. Projects listed in paragraphs
(b)(31)(i) through (vi) of this section are
presumed to be environmentally bene-
ficial pursuant to paragraph (v)(2)(i) of
this section. Projects not listed in
these paragraphs may qualify for a
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case-specific PCP exclusion pursuant
to the requirements of paragraphs
(V)(2) and (v)(5) of this section.

(i) Conventional or advanced flue gas
desulfurization or sorbent injection for
control of SO,

(i) Electrostatic precipitators,
baghouses, high efficiency multiclones,
or scrubbers for control of particulate
matter or other pollutants.

(iii) Flue gas recirculation, low-NOx
burners or combustors, selective non-
catalytic reduction, selective catalytic
reduction, low emission combustion
(for IC engines), and oxidation/absorp-
tion catalyst for control of NOx.

(iv) Regenerative thermal oxidizers,
catalytic oxidizers, condensers, ther-
mal incinerators, hydrocarbon combus-
tion flares, biofiltration, absorbers and
adsorbers, and floating roofs for stor-
age vessels for control of volatile or-
ganic compounds or hazardous air pol-
lutants. For the purpose of this sec-
tion, “hydrocarbon combustion flare”
means either a flare used to comply
with an applicable NSPS or MACT
standard (including uses of flares dur-
ing startup, shutdown, or malfunction
permitted under such a standard), or a
flare that serves to control emissions
of waste streams comprised predomi-
nately of hydrocarbons and containing
no more than 230 mg/dscm hydrogen
sulfide.

(v) Activities or projects undertaken
to accommodate switching (or par-
tially switching) to an inherently less
polluting fuel, to be limited to the fol-
lowing fuel switches:

(a) Switching from a heavier grade of
fuel oil to a lighter fuel oil, or any
grade of oil to 0.05 percent sulfur diesel
(i.e., from a higher sulfur content #2
fuel or from #6 fuel, to CA 0.05 percent
sulfur #2 diesel);

(b) Switching from coal, oil, or any
solid fuel to natural gas, propane, or
gasified coal;

(c) Switching from coal to wood, ex-
cluding construction or demolition
waste, chemical or pesticide treated
wood, and other forms of “unclean”
wood;

(d) Switching from coal to #2 fuel oil
(0.5 percent maximum sulfur content);
and
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(e) Switching from high sulfur coal to
low sulfur coal (maximum 1.2 percent
sulfur content).

(vi) Activities or projects undertaken
to accommodate switching from the
use of one ozone depleting substance
(ODS) to the use of a substance with a
lower or zero ozone depletion potential
(ODP), including changes to equipment
needed to accommodate the activity or
project, that meet the requirements of
paragraphs (b)(31)(vi)(a) and (b) of this
section.

(a) The productive capacity of the
equipment is not increased as a result
of the activity or project.

(b) The projected usage of the new
substance is lower, on an ODP-weight-
ed basis, than the baseline usage of the
replaced ODS. To make this determina-
tion, follow the procedure in para-
graphs (b)(31)(vi)(b)(1) through (4) of
this section.

(1) Determine the ODP of the sub-
stances by consulting 40 CFR part 82,
subpart A, appendices A and B.

(2) Calculate the replaced ODP-
weighted amount by multiplying the
baseline actual usage (using the
annualized average of any 24 consecu-
tive months of usage within the past 10
years) by the ODP of the replaced ODS.

(3) Calculate the projected ODP-
weighted amount by multiplying the
projected annual usage of the new sub-
stance by its ODP.

(4) If the value calculated in para-
graph (b)(31)(vi)(b)(2) of this section is
more than the value calculated in para-
graph (b)(31)(vi)(b)(3) of this section,
then the projected use of the new sub-
stance is lower, on an ODP-weighted
basis, than the baseline usage of the re-
placed ODS.

(32) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (b)(32)(i) through
(iv) of this section are met. No cred-
itable emission reductions shall be gen-
erated from shutting down the existing
emissions unit that is replaced.

(i) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(ii) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.
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(iii) The replacement does not change
the basic design parameter(s) (as dis-
cussed in paragraph (y)(2) of this sec-
tion) of the process unit.

(iv) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
nently disabled, or permanently barred
from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(33) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(34) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading “De-
partment of Energy—Clean Coal Tech-
nology”, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(35) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during and
after the project is terminated.

(36)(i) Repowering means replacement
of an existing coal-fired boiler with one
of the following clean coal tech-
nologies: atmospheric or pressurized
fluidized bed combustion, integrated
gasification combined cycle, magneto-
hydrodynamics, direct and indirect
coal-fired turbines, integrated gasifi-
cation fuel cells, or as determined by
the Administrator, in consultation
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with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(i) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The reviewing authority shall
give expedited consideration to permit
applications for any source that satis-
fies the requirements of this subsection
and is granted an extension under sec-
tion 409 of the Clean Air Act.

(37) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(if) Was equipped prior to shutdown
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(38) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain “in-
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process recycling” practices), energy
recovery, treatment, or disposal.
(39) Significant emissions increase

means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(40)(i) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant, and full utilization of the unit
would result in a significant emissions
increase, or a significant net emissions

increase at the major stationary
source.

(ii) In determining the projected ac-
tual emissions under  paragraph

(b)(40)(i) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(b) Shall include fugitive emissions
to the extent quantifiable and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(47) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or,

(d) In lieu of using the method set
out in paragraphs (b)(40)(ii)(a) through
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(c) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(41) Clean Unit means any emissions
unit that has been issued a major NSR
permit that requires compliance with
BACT or LAER, is complying with
such BACT/LAER requirements, and
qualifies as a Clean Unit pursuant to
regulations approved by the Adminis-
trator in accordance with paragraph (t)
of this section; or any emissions unit
that has been designated by a review-
ing authority as a Clean Unit, based on
the criteria iIn paragraphs (u)(3)(i)
through (iv) of this section, using a
plan-approved permitting process; or
any emissions unit that has been des-
ignated as a Clean Unit by the Admin-
istrator in accordance with 52.21
(y)(3)(i) through (iv) of this chapter.

(42) Prevention of Significant Deteriora-
tion Program (PSD) program means a
major source preconstruction permit
program that has been approved by the
Administrator and incorporated into
the plan to implement the require-
ments of this section, or the program
in §52.21 of this chapter. Any permit
issued under such a program is a major
NSR permit.

(43) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(44) Predictive emissions monitoring sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, 02 or CO2 concentrations),
and calculate and record the mass
emissions rate (for example, Ib/hr) on a
continuous basis.

(45) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
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other information (for example, gas
flow rate, O2 or CO2 concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(46) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(47) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(b)(47)(i) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(47)(i)(b) of this section.

(i) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
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sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)(ii)(G).

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
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emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(47)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(47)(i) of this
section, for other existing emissions
units in accordance with the proce-
dures contained in paragraph (b)(47)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(47)(iii) of
this section.

(48) [Reserved]

(49) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated and any constituents
or precursors for such pollutants iden-
tified by the Administrator (e.g., vola-
tile organic compounds are precursors
for ozone);

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class | or Il substance sub-
ject to a standard promulgated under
or established by title VI of the Act; or

(iv) Any pollutant that otherwise is
subject to regulation under the Act; ex-
cept that any or all hazardous air pol-
lutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuant to section
112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of a gen-
eral pollutant listed under section 108
of the Act.

(50) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
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by the Administrator to carry out a
permit program under §51.165 and this
section, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21 of this chapter.

(51) Project means a physical change
in, or change in method of operation of,
an existing major stationary source.

(52) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii).

(53)(i) In general, process unit means
any collection of structures and/or
equipment that processes, assembles,
applies, blends, or otherwise uses mate-
rial inputs to produce or store an inter-
mediate or a completed product. A sin-
gle stationary source may contain
more than one process unit, and a proc-
ess unit may contain more than one
emissions unit.

(ii) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
and warehousing facilities are not part
of the process unit.

(iii) For replacement cost purposes,
components shared between two or
more process units are proportionately
allocated based on capacity.

(iv) The following list identifies the
process units at specific categories of
stationary sources.

(a) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of
electricity. For example, at a pulver-
ized coal-fired facility, the process unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or coal
crushers, feedwater heaters, ash han-

dling, boiler, burners, turbine-gener-
ator set, condenser, cooling tower,
water treatment system, air

preheaters, and operating control sys-
tems. Each separate generating unit is
a separate process unit.

(b) For a petroleum refinery, there
are several categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-
lecular structures; petroleum treating
processes; auxiliary facilities, such as
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steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store intermediate or com-
pleted products.

(c) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans.

NOTE TO PARAGRAPH (b)(53): By a court
order on December 24, 2003, this paragraph
(b)(53) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(54) Functionally equivalent component
means a component that serves the
same purpose as the replaced compo-
nent.

NOTE TO PARAGRAPH (b)(54): By a court
order on December 24, 2003, this paragraph
(b)(54) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(55) Fixed capital cost means the cap-
ital needed to provide all the depre-
ciable components. “Depreciable com-
ponents” refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (b)(56) of this sec-
tion.

NOTE TO PARAGRAPH (b)(55): By a court
order on December 24, 2003, this paragraph
(b)(55) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(56) Total capital investment means the
sum of the following: all costs required
to purchase needed process equipment
(purchased equipment costs); the costs
of labor and materials for installing
that equipment (direct installation
costs); the costs of site preparation and
buildings; other costs such as engineer-
ing, construction and field expenses,
fees to contractors, startup and per-
formance tests, and contingencies (in-
direct installation costs); land for the
process equipment; and working cap-
ital for the process equipment.
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NOTE TO PARAGRAPH (b)(56): By a court
order on December 24, 2003, this paragraph
(b)(56) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(c) Ambient air increments. The plan
shall contain emission limitations and
such other measures as may be nec-
essary to assure that in areas des-
ignated as Class I, Il, or Ill, increases
in pollutant concentration over the
baseline concentration shall be limited
to the following:

Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Class |
Particulate matter:
PM-10, annual arithmetic mean ......... 4
PM-10, 24-hr maximum ..... 8
Sulfur dioxide:
Annual arithmetic mean . 2
24-hr maximum ... 5
3-hr maximum ..... . 25
Nitrogen dioxide: Annual arithmetic mean ........ 2.5
Class Il
Particulate matter:
PM-10, annual arithmetic mean ......... 17
PM-10, 24-hr maximum .........c...cceeeue. 30
Sulfur dioxide:
Annual arithmetic mean . 20
24-hr maximum 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ...................... 25
Class Il
Particulate matter:
PM-10, annual arithmetic mean ......... 34
PM-10, 24-hr maximum .........ccccccueeunes 60
Sulfur dioxide:
Annual arithmetic mean . 40
24-hr maximum ... 182
3-hr maximum ..... . 700
Nitrogen dioxide: Annual arithmetic mean ........ 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(d) Ambient air ceilings. The plan shall
provide that no concentration of a pol-
lutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or
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(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.

(e) Restrictions on area classifications.
The plan shall provide that—

(1) All of the following areas which
were in existence on August 7, 1977,
shall be Class | areas and may not be
redesignated:

(i) International parks,

(ii) National wilderness areas which
exceed 5,000 acres in size,

(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class | under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class Il, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class | or I1I:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and

(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) Exclusions from increment consump-
tion. (1) The plan may provide that the
following concentrations shall be ex-
cluded in determining compliance with
a maximum allowable increase:

(i) Concentrations attributable to the
increase in emissions from stationary
sources which have converted from the
use of petroleum products, natural gas,
or both by reason of an order in effect
under section 2 (a) and (b) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (or any super-
seding legislation) over the emissions
from such sources before the effective
date of such an order;

(if) Concentrations attributable to
the increase in emissions from sources
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which have converted from using nat-
ural gas by reason of natural gas cur-
tailment plan in effect pursuant to the
Federal Power Act over the emissions
from such sources before the effective
date of such plan;

(iii) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activities
of new or modified sources;

(iv) The increase in concentrations
attributable to new sources outside the
United States over the concentrations
attributable to existing sources which
are included in the baseline concentra-
tion; and

(v) Concentrations attributable to
the temporary increase in emissions of
sulfur dioxide, particulate matter, or
nitrogen oxides from  stationary
sources which are affected by plan revi-
sions approved by the Administrator as
meeting the criteria specified in para-
graph (f)(4) of this section.

(2) If the plan provides that the con-
centrations to which paragraph (f)(2) (i)
or (ii) of this section, refers shall be ex-
cluded, it shall also provide that no ex-
clusion of such concentrations shall
apply more than five years after the ef-
fective date of the order to which para-
graph (f)(1)(i) of this section, refers or
the plan to which paragraph (f)(1)(ii) of
this section, refers, whichever is appli-
cable. If both such order and plan are
applicable, no such exclusion shall
apply more than five years after the
later of such effective dates.

(3) [Reserved]

(4) For purposes of excluding con-
centrations pursuant to paragraph
F(Q)(v) of this section, the Adminis-
trator may approve a plan revision
that:

(i) Specifies the time over which the
temporary emissions increase of sulfur
dioxide, particulate matter, or nitro-
gen oxides would occur. Such time is
not to exceed 2 years in duration unless
a longer time is approved by the Ad-
ministrator.

(i) Specifies that the time period for
excluding certain contributions in ac-
cordance with paragraph (f)(4)(i) of this
section, is not renewable;

(iii) Allows no emissions increase
from a stationary source which would:
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(a) Impact a Class | area or an area
where an applicable increment is
known to be violated; or

(b) Cause or contribute to the viola-
tion of a national ambient air quality
standard,

(iv) Requires limitations to be in ef-
fect the end of the time period speci-
fied in accordance with paragraph
(F)(4)(i) of this section, which would en-
sure that the emissions levels from sta-
tionary sources affected by the plan re-
vision would not exceed those levels
occurring from such sources before the
plan revision was approved.

(9) Redesignation. (1) The plan shall
provide that all areas of the State (ex-
cept as otherwise provided under para-
graph (e) of this section) shall be des-
ignated either Class I, Class Il, or Class
I11. Any designation other than Class Il
shall be subject to the redesignation
procedures of this paragraph. Redesig-
nation (except as otherwise precluded
by paragraph (e) of this section) may
be proposed by the respective States or
Indian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The plan may provide that the
State may submit to the Adminis-
trator a proposal to redesignate areas
of the State Class | or Class Il: Pro-
vided, That:

(i) At least one public hearing has
been held in accordance with proce-
dures established in §51.102.

(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
least 30 days prior to the public hear-
ing;

(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social, and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to

§51.166

the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the
State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) The plan may provide that any
area other than an area to which para-
graph (e) of this section refers may be
redesignated as Class Il if—

(i) The redesignation would meet the
requirements of provisions established
in accordance with paragraph (g)(2) of
this section;

(i) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
provides that such redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be
redesignated enact legislation (includ-
ing resolutions where appropriate) con-
curring in the redesignation;

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification subject to provisions es-
tablished in accordance with paragraph
(I) of this section which could receive a
permit only if the area in question
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were redesignated as Class Ill, and any
material submitted as part of that ap-
plication, were available, insofar as
was practicable, for public inspection
prior to any public hearing on redesig-
nation of any area as Class II1.

(4) The plan shall provide that lands
within the exterior boundaries of In-
dian Reservations may be redesignated
only by the appropriate Indian Gov-
erning Body. The appropriate Indian
Governing Body may submit to the Ad-
ministrator a proposal to redesignate
areas Class I, Class Il, or Class Il1: Pro-
vided, That:

(i) The Indian Governing Body has
followed procedures equivalent to
those required of a State under para-
graphs (g) (2), (3)(iii), and (3)(iv) of this
section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(5) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this section or is
inconsistent with paragraph (e) of this
section. If any such disapproval occurs,
the classification of the area shall be
that which was in effect prior to the re-
designation which was disapproved.

(6) If the Administrator disapproves
any proposed area designation, the
State or Indian Governing Body, as ap-
propriate, may resubmit the proposal
after correcting the deficiencies noted
by the Administrator.

(h) stack heights. The plan shall pro-
vide, as a minimum, that the degree of
emission limitation required for con-
trol of any air pollutant under the plan
shall not be affected in any manner
by—

(1) So much of a stack height, not in
existence before December 31, 1970, as
exceeds good engineering practice, or

(2) Any other dispersion technique
not implemented before then.

(i) Exemptions.

(1) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a par-
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ticular major stationary source or
major modification if:
(i) The major stationary source

would be a nonprofit health or non-
profit educational institution or a
major modification that would occur at
such an institution; or

(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are consid-
ered in calculating the potential to
emit of the stationary source or modi-
fication and such source does not be-
long to any following categories:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants
process);

(p) Primary lead smelters;

(g9) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(furnace

production
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(iii) The source or modification is a
portable stationary source which has
previously received a permit under re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section, if:

(a) The source proposes to relocate
and emissions of the source at the new
location would be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(c) The emissions from the source
would impact no Class | area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
reviewing authority prior to the relo-
cation identifying the proposed new lo-
cation and the probable duration of op-
eration at the new location. Such no-
tice shall be given to the reviewing au-
thority not less than 10 days in ad-
vance of the proposed relocation unless
a different time duration is previously
approved by the reviewing authority.

(2) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a major
stationary source or major modifica-
tion with respect to a particular pol-
lutant if the owner or operator dem-
onstrates that, as to that pollutant,
the source or modification is located in
an area designated as nonattainment
under section 107 of the Act.

(3) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section do not apply to a proposed
major stationary source or major
modification with respect to a par-
ticular pollutant, if the allowable
emissions of that pollutant from a new
source, or the net emissions increase of
that pollutant from a modification,
would be temporary and impact no
Class | area and no area where an ap-
plicable increment is known to be vio-
lated.

(4) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section as they relate to any max-
imum allowable increase for a Class Il
area do not apply to a modification of
a major stationary source that was in
existence on March 1, 1978, if the net
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increase in allowable emissions of each
a regulated NSR pollutant from the
modification after the application of
best available control technology
would be less than 50 tons per year.

(5) The plan may provide that the re-
viewing authority may exempt a pro-
posed major stationary source or major
modification from the requirements of
paragraph (m) of this section, with re-
spect to monitoring for a particular
pollutant, if:

(i) The emissions increase of the pol-
lutant from a new stationary source or
the net emissions increase of the pol-
lutant from a modification would
cause, in any area, air quality impacts
less than the following amounts:

(a) Carbon monoxide—575 ug/ms3, 8-
hour average;

(b) Nitrogen dioxide—14 ug/ms,
nual average;

(c) Particulate matter—10 upg/m3 of
PM-10, 24-hour average.

(d) Sulfur dioxide—13 ug/m3, 24-hour
average;

(e) Ozone;?

(f) Lead—0.1 pg/m3, 3-month average.

(9) Fluorides—0.25 pg/ms3, 24-hour av-
erage;

(h) Total reduced sulfur—10 ug/ms3, 1-
hour average

(i) Hydrogen sulfide—0.2 ug/m3, 1-hour
average;

(j) Reduced sulfur compounds—10 ug/
m3, 1-hour average; or

(ii) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
the concentrations listed in (i)(8)(i) of
this section; or

(iii) The pollutants is not listed in
paragraph (i)(8)(i) of this section.

(6) If EPA approves a plan revision
under 40 CFR 51.166 as in effect before
August 7, 1980, any subsequent revision
which meets the requirements of this
section may contain transition provi-
sions which parallel the transition pro-
visions of 40 CFR 52.21(i)(9), (i)(10) and
(m)(1)(v) as in effect on that date,

an-

1No de minimis air quality level is provided
for ozone. However, any net increase of 100
tons per year or more of volatile organic
compounds subject to PSD would be required
to perform and ambient impact analysis, in-
cluding the gathering of ambient air quality
data.
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which provisions relate to require-
ments for best available control tech-
nology and air quality analyses. Any
such subsequent revision may not con-
tain any transition provision which in
the context of the revision would oper-
ate any less stringently than would its
counterpart in 40 CFR 52.21.

(7) If EPA approves a plan revision
under §51.166 as in effect [before July
31, 1987], any subsequent revision which
meets the requirements of this section
may contain transition provisions
which parallel the transition provi-
sions of §52.21 (i)(11), and (m)(1) (vii)
and (viii) of this chapter as in effect on
that date, these provisions being re-
lated to monitoring requirements for
particulate matter. Any such subse-
quent revision may not contain any
transition provision which in the con-
text of the revision would operate any
less stringently than would its coun-
terpart in §52.21 of this chapter.

(8) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section do not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for nitrogen oxides if the owner
or operator of the source or modifica-
tion submitted an application for a per-
mit under the applicable permit pro-
gram approved or promulgated under
the Act before the provisions embody-
ing the maximum allowable increase
took effect as part of the plan and the
permitting authority subsequently de-
termined that the application as sub-
mitted before that date was complete.

(9) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section shall not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for PM-10 if (i) the owner or op-
erator of the source or modification
submitted an application for a permit
under the applicable permit program
approved under the Act before the pro-
visions embodying the maximum al-
lowable increases for PM-10 took effect
as part of the plan, and (ii) the permit-
ting authority subsequently deter-
mined that the application as sub-
mitted before that date was complete.
Instead, the applicable requirements
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equivalent to paragraph (k)(2) shall
apply with respect to the maximum al-
lowable increases for TSP as in effect
on the date the application was sub-
mitted.

(J) Control technology review. The plan
shall provide that:

(1) A major stationary source or
major modification shall meet each ap-
plicable emissions limitation under the
State Implementation Plan and each
applicable emission standards and
standard of performance under 40 CFR
parts 60 and 61.

(2) A new major stationary source
shall apply best available control tech-
nology for each a regulated NSR pol-
lutant that it would have the potential
to emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each a regulated NSR pollutant for
which it would be a significant net
emissions increase at the source. This
requirement applies to each proposed
emissions unit at which a net emis-
sions increase in the pollutant would
occur as a result of a physical change
or change in the method of operation
in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the
least reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source.

(k) Source impact analysis. The plan
shall provide that the owner or oper-
ator of the proposed source or modi-
fication shall demonstrate that allow-
able emission increases from the pro-
posed source or modification, in con-
junction with all other applicable
emissions increases or reduction (in-
cluding secondary emissions) would not
cause or contribute to air pollution in
violation of:

(1) Any national ambient air quality
standard in any air quality control re-
gion; or
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(2) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

() Air quality models. The plan shall
provide for procedures which specify
that—

(1) AIl applications of air quality
modeling involved in this subpart shall
be based on the applicable models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis
or, where appropriate, on a generic
basis for a specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

(m) Air quality analysis—(1) Pre-
application analysis. (i) The plan shall
provide that any application for a per-
mit under regulations approved pursu-
ant to this section shall contain an
analysis of ambient air quality in the
area that the major stationary source
or major modification would affect for
each of the following pollutants:

(a) For the source, each pollutant
that it would have the potential to
emit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) The plan shall provide that, with
respect to any such pollutant for which
no National Ambient Air Quality
Standard exists, the analysis shall con-
tain such air quality monitoring data
as the reviewing authority determines
is necessary to assess ambient air qual-
ity for that pollutant in any area that
the emissions of that pollutant would
affect.

(iii) The plan shall provide that with
respect to any such pollutant (other
than nonmethane hydrocarbons) for
which such a standard does exist, the
analysis shall contain continuous air
quality monitoring data gathered for
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purposes of determining whether emis-
sions of that pollutant would cause or
contribute to a violation of the stand-
ard or any maxiumum allowable in-
crease.

(iv) The plan shall provide that, in
general, the continuous air monitoring
data that is required shall have been
gathered over a period of one year and
shall represent the year preceding re-
ceipt of the application, except that, if
the reviewing authority determines
that a complete and adequate analysis
can be accomplished with monitoring
data gathered over a period shorter
than one year (but not to be less than
four months), the data that is required
shall have been gathered over at least
that shorter period.

(v) The plan may provide that the
owner or operator of a proposed major
stationary source or major modifica-
tion of volatile organic compounds who
satisfies all conditions of 40 CFR part
51 appendix S, section IV may provide
postapproval monitoring data for ozone
in lieu of providing preconstruction
data as required under paragraph (m)(1)
of this section.

(2) Post-construction monitoring. The
plan shall provide that the owner or
operator of a major stationary source
or major modification shall, after con-
struction of the stationary source or
modification, conduct such ambient
monitoring as the reviewing authority
determines is necessary to determine
the effect emissions from the sta-
tionary source or modification may
have, or are having, on air quality in
any area.

(3) Operation of monitoring stations.
The plan shall provide that the owner
or operator of a major stationary
source or major modification shall
meet the requirements of appendix B to
part 58 of this chapter during the oper-
ation of monitoring stations for pur-
poses of satisfying paragraph (m) of
this section.

(n) Source information. (1) The plan
shall provide that the owner or oper-
ator of a proposed source or modifica-
tion shall submit all information nec-
essary to perform any analysis or make
any determination required under pro-
cedures established in accordance with
this section.
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(2) The plan may provide that such
information shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(if) A detailed schedule for construc-
tion of the source or modification;

(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned by the source or modi-
fication, emission estimates, and any
other information as necessary to de-
termine that best available control
technology as applicable would be ap-
plied;

(3) The plan shall provide that upon
request of the State, the owner or oper-
ator shall also provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(ii) The air quality impacts and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(o) Additional impact analyses. The
plan shall provide that—

(1) The owner or operator shall pro-
vide an analysis of the impairment to
visibility, soils, and vegetation that
would occur as a result of the source or
modification and general commercial,
residential, industrial, and other
growth associated with the source or
modification. The owner or operator
need not provide an analysis of the im-
pact on vegetation having no signifi-
cant commercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial, and other growth associated
with the source or modification.

(p) Sources impacting Federal Class |
areas—additional requirements—(1) No-
tice to EPA. The plan shall provide that
the reviewing authority shall transmit
to the Administrator a copy of each
permit application relating to a major
stationary source or major modifica-
tion and provide notice to the Adminis-
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trator of every action related to the
consideration of such permit.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of Class | lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of any such lands
and to consider, in consultation with
the Administrator, whether a proposed
source or modification would have an
adverse impact on such values.

(3) Denial—impact on air quality re-
lated values. The plan shall provide a
mechanism whereby a Federal Land
Manager of any such lands may present
to the State, after the reviewing
authority’s preliminary determination
required under procedures developed in
accordance with paragraph (r) of this
section, a demonstration that the
emissions from the proposed source or
modification would have an adverse
impact on the air quality-related val-
ues (including visibility) of any Fed-
eral mandatory Class | lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
or contribute to concentrations which
would exceed the maximum allowable
increases for a Class | area. If the State
concurs with such demonstration, the
reviewing authority shall not issue the
permit.

(4) Class | Variances. The plan may
provide that the owner or operator of a
proposed source or modification may
demonstrate to the Federal Land Man-
ager that the emissions from such
source would have no adverse impact
on the air quality related values of
such lands (including visibility), not-
withstanding that the change in air
quality resulting from emissions from
such source or modification would
cause or contribute to concentrations
which would exceed the maximum al-
lowable increases for a Class | area. If
the Federal land manager concurs with
such demonstration and so certifies to
the State, the reviewing authority
may: Provided, That applicable require-
ments are otherwise met, issue the per-
mit with such emission limitations as
may be necessary to assure that emis-
sions of sulfur dioxide, particulate
matter, and nitrogen oxides would not
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exceed the following maximum allow-
able increases over minor source base-
line concentration for such pollutants:

Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Particulate matter:
PM-10, annual arithmetic mean ......... 17
PM-10, 24-hour maximum .................. 30
Sulfur dioxide:
Annual arithmetic mean 20
24-hr maximum ... 91
3-hr maximum ...... 325
Nitrogen dioxide: Annual arithmetic mean ........ 25

(5) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The plan may provide that—

(i) The owner or operator of a pro-
posed source or modification which
cannot be approved under procedures
developed pursuant to paragraph (q)(4)
of this section may demonstrate to the
Governor that the source or modifica-
tion cannot be constructed by reason of
any maximum allowable increase for
sulfur dioxide for periods of twenty-
four hours or less applicable to any
Class | area and, in the case of Federal
mandatory Class | areas, that a vari-
ance under this clause would not ad-
versely affect the air quality related
values of the area (including Vvisi-
bility);

(ii) The Governor, after consideration
of the Federal Land Manager’s rec-
ommendation (if any) and subject to
his concurrence, may grant, after no-
tice and an opportunity for a public
hearing, a variance from such max-
imum allowable increase; and

(iii) If such variance is granted, the
reviewing authority may issue a per-
mit to such source or modification in
accordance with provisions developed
pursuant to paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(6) Variance by the Governor with the
President’s concurrence. The plan may
provide that—

(i) The recommendations of the Gov-
ernor and the Federal Land Manager
shall be transferred to the President in
any case where the Governor rec-
ommends a variance in which the Fed-
eral Land Manager does not concur;
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(ii) The President may approve the
Governor’s recommendation if he finds
that such variance is in the national
interest; and

(iii) If such a variance is approved,
the reviewing authority may issue a
permit in accordance with provisions
developed pursuant to the require-
ments of paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(7) Emission limitations for Presidential
or gubernatorial variance. The plan shall
provide that in the case of a permit
issued under procedures developed pur-
suant to paragraph (q) (5) or (6) of this
section, the source or modification
shall comply with emission limitations
as may be necessary to assure that
emissions of sulfur dioxide from the
source or modification would not (dur-
ing any day on which the otherwise ap-
plicable maximum allowable increases
are exceeded) cause or contribute to
concentrations which would exceed the
following maximum allowable in-
creases over the baseline concentration
and to assure that such emissions
would not cause or contribute to con-
centrations which exceed the otherwise
applicable maximum allowable in-
creases for periods of exposure of 24
hours or less for more than 18 days, not
necessarily consecutive, during any an-
nual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain areas

Period of exposure

Low High
24-hr maximum . 36 62
3-hr maximum ... 130 221

(q) Public participation. The plan shall
provide that—

(1) The reviewing authority shall no-
tify all applicants within a specified
time period as to the completeness of
the application or any deficiency in the
application or information submitted.
In the event of such a deficiency, the
date of receipt of the application shall
be the date on which the reviewing au-
thority received all required informa-
tion.
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(2) Within one year after receipt of a
complete application, the reviewing
authority shall:

(i) Make a preliminary determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(ii) Make available in at least one lo-
cation in each region in which the pro-
posed source would be constructed a
copy of all materials the applicant sub-
mitted, a copy of the preliminary de-
termination, and a copy or summary of
other materials, if any, considered in
making the preliminary determina-
tion.

(iii) Notify the public, by advertise-
ment in a newspaper of general circula-
tion in each region in which the pro-
posed source would be constructed, of
the application, the preliminary deter-
mination, the degree of increment con-
sumption that is expected from the
source or modification, and of the op-
portunity for comment at a public
hearing as well as written public com-
ment.

(iv) Send a copy of the notice of pub-
lic comment to the applicant, the Ad-
ministrator and to officials and agen-
cies having cognizance over the loca-
tion where the proposed construction
would occur as follows: Any other
State or local air pollution control
agencies, the chief executives of the
city and county where the source
would be located; any comprehensive
regional land use planning agency, and
any State, Federal Land Manager, or
Indian Governing body whose lands
may be affected by emissions from the
source or modification.

(v) Provide opportunity for a public
hearing for interested persons to ap-
pear and submit written or oral com-
ments on the air quality impact of the
source, alternatives to it, the control
technology required, and other appro-
priate considerations.

(vi) Consider all written comments
submitted within a time specified in
the notice of public comment and all
comments received at any public hear-
ing(s) in making a final decision on the
approvability of the application. The
reviewing authority shall make all
comments available for public inspec-
tion in the same locations where the
reviewing authority made available
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preconstruction information relating
to the proposed source or modification.

(vii) Make a final determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(viii) Notify the applicant in writing
of the final determination and make
such notification available for public
inspection at the same location where
the reviewing authority made available
preconstruction information and public
comments relating to the source.

(r) Source obligation. (1) The plan shall
include enforceable procedures to pro-
vide that approval to construct shall
not relieve any owner or operator of
the responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
State or Federal law.

(2) The plan shall provide that at
such time that a particular source or
modification becomes a major sta-
tionary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was es-
tablished after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as
a restriction on hours of operation,
then the requirements of paragraphs (j)
through (s) of this section shall apply
to the source or modification as though
construction had not yet commenced
on the source or modification.

(3)-(5) [Reserved]

(6) Each plan shall provide that the
following specific provisions apply to
projects at existing emissions units at
a major stationary source (other than
projects at a Clean Unit or at a source
with a PAL) in circumstances where
there is a reasonable possibility that a
project that is not a part of a major
modification may result in a signifi-
cant emissions increase and the owner
or operator elects to use the method
specified in paragraphs (b)(40)(ii)(a)
through (c) of this section for calcu-
lating projected actual emissions. De-
viations from these provisions will be
approved only if the State specifically
demonstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(r)(6)(i) through (v) of this section.
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(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) ldentification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(40)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (r)(6)(ii) shall be con-
strued to require the owner or operator
of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
days after the end of each year during
which records must be generated under
paragraph (r)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the calendar year that preceded
submission of the report.
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(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (r)(6)(i) of this sec-
tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (r)(6)(i)(c) of this
section) by a significant amount (as de-
fined in paragraph (b)(23) of this sec-
tion) for that regulated NSR pollutant,
and if such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(c) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(7) Each plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (r)(6) of this section avail-
able for review upon request for inspec-
tion by the reviewing authority or the
general public pursuant to the require-
ments contained in §70.4(b)(3)(viii) of
this chapter.

(s) Innovative control technology. (1)
The plan may provide that an owner or
operator of a proposed major sta-
tionary source or major modification
may request the reviewing authority to
approve a system of innovative control
technology.

(2) The plan may provide that the re-
viewing authority may, with the con-
sent of the Governor(s) of other af-
fected State(s), determine that the
source or modification may employ a
system of innovative control tech-
nology, if:
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(i) The proposed control system
would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;

(if) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (J)(2) of this section, by a date
specified by the reviewing authority.
Such date shall not be later than 4
years from the time of startup or 7
years from permit issuance;

(iii) The source or modification
would meet the requirements equiva-
lent to those in paragraphs (j) and (k)
of this section, based on the emissions
rate that the stationary source em-
ploying the system of innovative con-
trol technology would be required to
meet on the date specified by the re-
viewing authority;

(iv) The source or modification would
not before the date specified by the re-
viewing authority:

(a) Cause or contribute to any viola-
tion of an applicable national ambient
air quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class | areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The plan shall provide that the re-
viewing authority shall withdraw any
approval to employ a system of innova-
tive control technology made under
this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The reviewing authority decides
at any time that the proposed system
is unlikely to achieve the required
level of control or to protect the public
health, welfare, or safety.

(4) The plan may provide that if a
source or modification fails to meet
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the required level of continuous emis-
sions reduction within the specified
time period, or if the approval is with-
drawn in accordance with paragraph
(s)(3) of this section, the reviewing au-
thority may allow the source or modi-
fication up to an additional 3 years to
meet the requirement for the applica-
tion of best available control tech-
nology through use of a demonstrated
system of control.

(t) Clean Unit Test for emissions units
that are subject to BACT or LAER. The
plan shall provide an owner or operator
of a major stationary source the option
of using the Clean Unit Test to deter-
mine whether emissions increases at a
Clean Unit are part of a project that is
a major modification according to the
provisions in paragraphs (t)(1) through
(9) of this section.

(1) Applicability. The provisions of
this paragraph (t) apply to any emis-
sions unit for which the reviewing au-
thority has issued a major NSR permit
within the past 10 years.

(2) General provisions for Clean Units.
The provisions in paragraphs (t)(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (t)(4) of this
section) and before the expiration date
(as determined in accordance with
paragraph (t)(5) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that were adopted in conjunction with
BACT and the project would not alter
any physical or operational character-
istics that formed the basis for the
BACT determination as specified in
paragraph (t)(6)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that were adopted in
conjunction with BACT or the project
would alter any physical or operational
characteristics that formed the basis
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for the BACT determination as speci-
fied in paragraph (t)(6)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(t)(3)(iii) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(7)(iv)(a) through (d) and paragraph
@)((7)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit Applicability Test. An
emissions unit automatically qualifies
as a Clean Unit when the unit meets
the criteria in paragraphs (t)(3)(i) and
(i) of this section. After the original
Clean Unit designation expires in ac-
cordance with paragraph (t)(5) of this
section or is lost pursuant to para-
graph (t)(2)(iii) of this section, such
emissions unit may re-qualify as a
Clean Unit under either paragraph
(t)(3)(iii) of this section, or under the
Clean Unit provisions in paragraph (u)
of this section. To re-qualify as a Clean
Unit under paragraph (t)(3)(iii) of this
section, the emissions unit must obtain
a new major NSR permit issued
through the applicable PSD program
and meet all the criteria in paragraph
(t)(3)(iii) of this section. The Clean
Unit designation applies individually
for each pollutant emitted by the emis-
sions unit.

(i) Permitting requirement. The emis-
sions unit must have received a major
NSR permit within the past 10 years.
The owner or operator must maintain
and be able to provide information that
would demonstrate that this permit-
ting requirement is met.

(ii) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be re-
duced through the use of air pollution
control technology (which includes pol-
lution prevention as defined under
paragraph (b)(38) of this section or
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work practices) that meets both the
following requirements in paragraphs
(®)(3)(ii)(a) and (b) of this section.

(a) The control technology achieves
the BACT or LAER level of emissions
reductions as determined through
issuance of a major NSR permit within
the past 10 years. However, the emis-
sions unit is not eligible for the Clean
Unit designation if the BACT deter-
mination resulted in no requirement to
reduce emissions below the level of a
standard, uncontrolled, new emissions
unit of the same type.

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or expenses to apply a
pollution prevention technique to an
emissions unit.

(iii) Re-qualifying for the Clean Unit
designation. The emissions unit must
obtain a new major NSR permit that
requires compliance with the current-
day BACT (or LAER), and the emis-
sions unit must meet the requirements
in paragraphs (t)(3)(i) and (t)(3)(ii) of
this section.

(4) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project at the emissions unit is a major
modification) is determined according
to the applicable paragraph (t)(4)(i) or
(t)(4)(ii) of this section.

(i) Original Clean Unit designation, and
emissions units that re-qualify as Clean
Units by implementing a new control tech-
nology to meet current-day BACT. The
effective date is the date the emissions
unit’s air pollution control technology
is placed into service, or 3 years after
the issuance date of the major NSR
permit, whichever is earlier, but no
sooner than the date that provisions
for the Clean Unit applicability test
are approved by the Administrator for
incorporation into the plan and become
effective for the State in which the
unit is located.

(ii) Emissions Units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. The effective
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date is the date the new, major NSR
permit is issued.

(5) Clean Unit expiration. An emis-
sions unit’s Clean Unit designation ex-
pires (that is, the date on which the
owner or operator may no longer use
the Clean Unit Test to determine
whether a project affecting the emis-
sions unit is, or is part of, a major
modification) according to the applica-
ble paragraph (t)(5)(i) or (ii) of this sec-
tion.

(i) Original Clean Unit designation, and
emissions units that re-qualify by imple-
menting new control technology to meet
current-day BACT. For any emissions
unit that automatically qualifies as a
Clean Unit under paragraphs (t)(3)(i)
and (ii) of this section or re-qualifies
by implementing new control tech-
nology to meet current-day BACT
under paragraph (t)(3)(iii) of this sec-
tion, the Clean Unit designation ex-
pires 10 years after the effective date,
or the date the equipment went into
service, whichever is earlier; or, it ex-
pires at any time the owner or operator
fails to comply with the provisions for
maintaining the Clean Unit designa-
tion in paragraph (t)(7) of this section.

(if) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. For any emis-
sions unit that re-qualifies as a Clean
Unit under paragraph (t)(3)(iii) of this
section using an existing control tech-
nology, the Clean Unit designation ex-
pires 10 years after the effective date;
or, it expires any time the owner or op-
erator fails to comply with the provi-
sions for maintaining the Clean Unit
designation in paragraph (t)(7) of this
section.

(6) Required title V permit content for a
Clean Unit. After the effective date of
the Clean Unit designation, and in ac-
cordance with the provisions of the ap-
plicable title V permit program under
part 70 or part 71 of this chapter, but
no later than when the title V permit
is renewed, the title V permit for the
major stationary source must include
the following terms and conditions re-
lated to the Clean Unit in paragraphs
(t)(6)(i) through (vi) of this section.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
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which this Clean Unit designation ap-
plies.

(ii) The effective date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded in the title VV
permit (e.g., because the air pollution
control technology is not yet in serv-
ice), the permit must describe the
event that will determine the effective
date (e.g., the date the control tech-
nology is placed into service). Once the
effective date is determined, the owner
or operator must notify the reviewing
authority of the exact date. This spe-
cific effective date must be added to
the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, which-
ever comes first, but in no case later
than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded into the title
V permit (e.g., because the air pollu-
tion control technology is not yet in
service), then the permit must describe
the event that will determine the expi-
ration date (e.g., the date the control
technology is placed into service). Once
the expiration date is determined, the
owner or operator must notify the re-
viewing authority of the exact date.
The expiration date must be added to
the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, which-
ever comes first, but in no case later
than the next renewal.

(iv) AIll emission limitations and
work practice requirements adopted in
conjunction with BACT, and any phys-
ical or operational characteristics that
formed the basis for the BACT deter-
mination (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining the Clean Unit designa-
tion. (See paragraph (t)(7) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
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of failing to do so, as presented in para-
graph (t)(7) of this section.

(7) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (t)(7)(i) through (iii) of this
section. This paragraph (t)(7) applies
independently to each pollutant for
which the emissions unit has the Clean
Unit designation. That is, failing to
conform to the restrictions for one pol-
lutant affects the Clean Unit designa-
tion only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted in con-
junction with the BACT that is re-
corded in the major NSR permit, and
subsequently reflected in the title V
permit. The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the BACT determination (e.g.,
possibly the emissions unit’s capacity
or throughput).

(ii) The Clean Unit must comply with
any terms and conditions in the title V
permit related to the unit’s Clean Unit
designation.

(iii) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(8) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a “netting anal-
ysis”), unless such use occurs before the
effective date of the Clean Unit des-
ignation, or after the Clean Unit des-
ignation expires; or, unless the emis-
sions unit reduces emissions below the
level that qualified the unit as a Clean
Unit. However, if the Clean Unit re-
duces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the new emission limitation if

§51.166

such reductions are surplus, quantifi-
able, and permanent. For purposes of
generating offsets, the reductions must
also be federally enforceable. For pur-
poses of determining creditable net
emissions increases and decreases, the
reductions must also be enforceable as
a practical matter.

(9) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if an existing Clean Unit designa-
tion expires, it must re-qualify under
the requirements that are currently
applicable in the area.

(u) Clean Unit provisions for emissions
units that achieve an emission limitation
comparable to BACT. The plan shall pro-
vide an owner or operator of a major
stationary source the option of using
the Clean Unit Test to determine
whether emissions increases at a Clean
Unit are part of a project that is a
major modification according to the
provisions in paragraphs (u)(1) through
(11) of this section.

(1) Applicability. The provisions of
this paragraph (u) apply to emissions
units which do not qualify as Clean
Units under paragraph (t) of this sec-
tion, but which are achieving a level of
emissions control comparable to BACT,
as determined by the reviewing author-
ity in accordance with this paragraph
(u).

(2) General provisions for Clean Units.
The provisions in paragraphs (u)(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (u)(5) of this
section) and before the expiration date
(as determined in accordance with
paragraph (u)(6) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.
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(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that have been determined (pursuant
to paragraph (u)(4) of this section) to
be comparable to BACT, and the
project would not alter any physical or
operational characteristics that
formed the basis for determining that
the emissions unit’s control technology
achieves a level of emissions control
comparable to BACT as specified in
paragraph (u)(8)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that have been deter-
mined (pursuant to paragraph (u)(4) of
this section) to be comparable to
BACT, or the project would alter any
physical or operational characteristics
that formed the basis for determining
that the emissions unit’s control tech-
nology achieves a level of emissions
control comparable to BACT as speci-
fied in paragraph (u)(8)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(u)(3)(iv) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(7)(iv)(a) through (d) and paragraph
@)((7)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit qualifies as a Clean Unit
when the unit meets the criteria in
paragraphs (u)(3)(i) through (iii) of this
section. After the original Clean Unit
designation expires in accordance with
paragraph (u)(6) of this section or is
lost pursuant to paragraph (u)(2)(iii) of
this section, such emissions unit may
re-qualify as a Clean Unit under either
paragraph (u)(3)(iv) of this section, or
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under the Clean Unit provisions in
paragraph (t) of this section. To re-
qualify as a Clean Unit under para-
graph (u)(3)(iv) of this section, the
emissions unit must obtain a new per-
mit issued pursuant to the require-
ments in paragraphs (u)(7) and (8) of
this section and meet all the criteria in
paragraph (u)(3)(iv) of this section. The
reviewing authority will make a sepa-
rate Clean Unit designation for each
pollutant emitted by the emissions
unit for which the emissions unit
qualifies as a Clean Unit.

(i) Qualifying air pollution control tech-
nologies. Air pollutant emissions from
the emissions unit must be reduced
through the use of air pollution control
technology (which includes pollution
prevention as defined under paragraph
(b)(38) or work practices) that meets
both the following requirements in
paragraphs (u)(3)(i)(a) and (b) of this
section.

(a) The owner or operator has dem-
onstrated that the emissions unit’s
control technology is comparable to
BACT according to the requirements of
paragraph (u)(4) of this section. How-
ever, the emissions unit is not eligible
for the Clean Unit designation if its
emissions are not reduced below the
level of a standard, uncontrolled emis-
sions unit of the same type (e.g., if the
BACT determinations to which it is
compared have resulted in a deter-
mination that no control measures are
required).

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or to retool the unit to
apply a pollution prevention technique.

(i) Impact of emissions from the unit.
The reviewing authority must deter-
mine that the allowable emissions
from the emissions unit will not cause
or contribute to a violation of any na-
tional ambient air quality standard or
PSD increment, or adversely impact an
air quality related value (such as visi-
bility) that has been identified for a
Federal Class | area by a Federal Land
Manager and for which information is
available to the general public.
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(iii) Date of installation. An emissions
unit may qualify as a Clean Unit even
if the control technology, on which the
Clean Unit designation is based, was
installed before the effective date of
plan requirements to implement the
requirements of  this paragraph
(u)(3)(iii). However, for such emissions
units, the owner or operator must
apply for the Clean Unit designation
within 2 years after the plan require-
ments become effective. For tech-
nologies installed after the plan re-
quirements become effective, the
owner or operator must apply for the
Clean Unit designation at the time the
control technology is installed.

(iv) Re-qualifying as a Clean Unit. The
emissions unit must obtain a new per-
mit (pursuant to requirements in para-
graphs (u)(7) and (8) of this section)
that demonstrates that the emissions
unit’s control technology is achieving
a level of emission control comparable
to current-day BACT, and the emis-
sions unit must meet the requirements
in paragraphs (u)(3)(i)(a) and (u)(3)(ii)
of this section.

(4) Demonstrating control effectiveness
comparable to BACT. The owner or oper-
ator may demonstrate that the emis-
sions unit’s control technology is com-
parable to BACT for purposes of para-
graph (u)(3)(i) of this section according
to either paragraph (u)(4)(i) or (ii) of
this section. Paragraph (u)(4)(iii) of
this section specifies the time for mak-
ing this comparison.

(i) Comparison to previous BACT and
LAER determinations. The Adminis-
trator maintains an on-line data base
of previous determinations of RACT,
BACT, and LAER in the RACT/BACT/
LAER Clearinghouse (RBLC). The
emissions unit’s control technology is
presumed to be comparable to BACT if
it achieves an emission limitation that
is equal to or better than the average
of the emission limitations achieved by
all the sources for which a BACT or
LAER determination has been made
within the preceding 5 years and en-
tered into the RBLC, and for which it
is technically feasible to apply the
BACT or LAER control technology to
the emissions unit. The reviewing au-
thority shall also compare this pre-
sumption to any additional BACT or
LAER determinations of which it is
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aware, and shall consider any informa-
tion on achieved-in-practice pollution
control technologies provided during
the public comment period, to deter-
mine whether any presumptive deter-
mination that the control technology
is comparable to BACT is correct.

(if) The substantially-as-effective test.
The owner or operator may dem-
onstrate that the emissions unit’s con-
trol technology is substantially as ef-
fective as BACT. In addition, any other
person may present evidence related to
whether the control technology is sub-
stantially as effective as BACT during
the public participation process re-
quired under paragraph (u)(7) of this
section. The reviewing authority shall
consider such evidence on a case-by-
case basis and determine whether the
emissions unit’s air pollution control
technology is substantially as effective
as BACT.

(iii) Time of comparison—(a) Emissions
units with control technologies that are
installed before the effective date of plan
requirements implementing this para-
graph. The owner or operator of an
emissions unit whose control tech-
nology is installed before the effective
date of plan requirements imple-
menting this paragraph (u) may, at its
option, either demonstrate that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, or dem-
onstrate that the emission limitation
achieved by the emissions unit’s con-
trol technology is comparable to cur-
rent-day BACT requirements. The expi-
ration date of the Clean Unit designa-
tion will depend on which option the
owner or operator uses, as specified in
paragraph (u)(6) of this section.

(b) Emissions units with control
technologies that are installed after
the effective date of plan requirements
implementing this paragraph. The
owner or operator must demonstrate
that the emission limitation achieved
by the emissions unit’s control tech-
nology is comparable to current-day
BACT requirements.

(5) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
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operator may begin to use the Clean
Unit Test to determine whether a
project involving the emissions unit is
a major modification) is the date that
the permit required by paragraph (u)(7)
of this section is issued or the date
that the emissions unit’s air pollution
control technology is placed into serv-
ice, whichever is later.

(6) Clean Unit expiration. If the owner
or operator demonstrates that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, then the
Clean Unit designation expires 10 years
from the date that the control tech-
nology was installed. For all other
emissions units, the Clean Unit des-
ignation expires 10 years from the ef-
fective date of the Clean Unit designa-
tion, as determined according to para-
graph (u)(5) of this section. In addition,
for all emissions units, the Clean Unit
designation expires any time the owner
or operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (u)(9) of
this section.

(7) Procedures for designating emissions
units as Clean Units. The reviewing au-
thority shall designate an emissions
unit a Clean Unit only by issuing a per-
mit through a permitting program that
has been approved by the Adminis-
trator and that conforms with the re-
quirements of §§51.160 through 51.164 of
this chapter, including requirements
for public notice of the proposed Clean
Unit designation and opportunity for
public comment. Such permit must
also meet the requirements in para-
graph (u)(8) of this section.

(8) Required permit content. The per-
mit required by paragraph (u)(7) of this
section shall include the terms and
conditions set forth in paragraphs
(u)(8)(i) through (vi). Such terms and
conditions shall be incorporated into
the major stationary source’s title V
permit in accordance with the provi-
sions of the applicable title V permit
program under part 70 or part 71 of this
chapter, but no later than when the
title V permit is renewed.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
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which the Clean Unit designation ap-
plies.

(ii) The effective date of the Clean
Unit designation. If this date is not
known when the reviewing authority
issues the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must de-
scribe the event that will determine
the effective date (e.g., the date the
control technology is placed into serv-
ice). Once the effective date is known,
then the owner or operator must notify
the reviewing authority of the exact
date. This specific effective date must
be added to the source’s title V permit
at the first opportunity, such as a
modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the reviewing authority
issues the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must de-
scribe the event that will determine
the expiration date (e.g., the date the
control technology is placed into serv-
ice). Once the expiration date is
known, then the owner or operator
must notify the reviewing authority of
the exact date. The expiration date
must be added to the source’s title V
permit at the first opportunity, such as
a modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iv) All emission limitations and
work practice requirements adopted in
conjunction with emission limitations
necessary to assure that the control
technology continues to achieve an
emission limitation comparable to
BACT, and any physical or operational
characteristics that formed the basis
for determining that the emissions
unit’s control technology achieves a
level of emissions control comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
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maintaining its Clean Unit designa-
tion. (See paragraph (u)(9) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (u)(9) of this section.

(9) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (u)(9)(i) through (v) of this
section. This paragraph (u)(9) applies
independently to each pollutant for
which the reviewing authority has des-
ignated the emissions unit a Clean
Unit. That is, failing to conform to the
restrictions for one pollutant affects
the Clean Unit designation only for
that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted to en-
sure that the control technology con-
tinues to achieve emission control
comparable to BACT.

(ii) The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the determination that the
control technology is achieving a level
of emission control that is comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(iii) [Reserved]

(iv) The Clean Unit must comply
with any terms and conditions in the
title V permit related to the unit’s
Clean Unit designation.

(v) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(10) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a “netting anal-
ysis”) unless such use occurs before the
effective date of plan requirements
adopted to implement this paragraph
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(u) or after the Clean Unit designation
expires; or, unless the emissions unit
reduces emissions below the level that
qualified the unit as a Clean Unit.
However, if the Clean Unit reduces
emissions below the level that quali-
fied the unit as a Clean Unit, then the
owner or operator may generate a cred-
it for the difference between the level
that qualified the unit as a Clean Unit
and the emissions unit’s new emission
limitation if such reductions are sur-
plus, quantifiable, and permanent. For
purposes of generating offsets, the re-
ductions must also be federally en-
forceable. For purposes of determining
creditable net emissions increases and
decreases, the reductions must also be
enforceable as a practical matter.

(11) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment designation of the area in which
it is located. That is, if a Clean Unit is
located in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if a Clean Unit’s designation ex-
pires or is lost pursuant to paragraphs
()()(iii) and (u)(2)(iii) of this section,
it must re-qualify under the require-
ments that are currently applicable.

(v) PCP exclusion procedural require-
ments. Each plan shall include provi-
sions for PCPs equivalent to those con-
tained in paragraphs (v)(1) through (6)
of this section.

(1) Before an owner or operator be-
gins actual construction of a PCP, the
owner or operator must either submit a
notice to the reviewing authority if the
project is listed in paragraphs (b)(31)(i)
through (vi) of this section, or if the
project is not listed in paragraphs
(b)(31)(i) through (vi) of this section,
then the owner or operator must sub-
mit a permit application and obtain
approval to use the PCP exclusion from
the reviewing authority consistent
with the requirements in paragraph
(v)(5) of this section. Regardless of
whether the owner or operator submits
a notice or a permit application, the
project must meet the requirements in
paragraph (v)(2) of this section, and the
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notice or permit application must con-
tain the information required in para-
graph (v)(3) of this section.

(2) Any project that relies on the
PCP exclusion must meet the require-
ments in paragraphs (v)(2)(i) and (ii) of
this section.

(i) Environmentally beneficial analysis.
The environmental benefit from the
emission reductions of pollutants regu-
lated under the Act must outweigh the
environmental detriment of emissions
increases in pollutants regulated under
the Act. A statement that a technology
from paragraphs (b)(31)(i) through (vi)
of this section is being used shall be
presumed to satisfy this requirement.

(ii) Air quality analysis. The emissions
increases from the project will not
cause or contribute to a violation of
any national ambient air quality
standard or PSD increment, or ad-
versely impact an air quality related
value (such as visibility) that has been
identified for a Federal Class | area by
a Federal Land Manager and for which
information is available to the general
public.

(3) Content of notice or permit applica-
tion. In the notice or permit applica-
tion sent to the reviewing authority,
the owner or operator must include, at
a minimum, the information listed in
paragraphs (v)(3)(i) through (v) of this
section.

(i) A description of the project.

(ii) The potential emissions increases
and decreases of any pollutant regu-
lated under the Act and the projected
emissions increases and decreases
using the methodology in paragraph
(@)(7)(vi) of this section, that will re-
sult from the project, and a copy of the
environmentally beneficial analysis re-
quired by paragraph (v)(2)(i) of this sec-
tion.

(iii) A description of monitoring and
recordkeeping, and all other methods,
to be used on an ongoing basis to dem-
onstrate that the project is environ-
mentally beneficial. Methods should be
sufficient to meet the requirements in
part 70 and part 71.

(iv) A certification that the project
will be designed and operated in a man-
ner that is consistent with proper in-
dustry and engineering practices, in a
manner that is consistent with the en-
vironmentally beneficial analysis and
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air quality analysis required by para-
graphs (v)(2)(i) and (ii) of this section,
with information submitted in the no-
tice or permit application, and in such
a way as to minimize, within the phys-
ical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(v) Demonstration that the PCP will
not have an adverse air quality impact
(e.g., modeling, screening level mod-
eling results, or a statement that the
collateral emissions increase is in-
cluded within the parameters used in
the most recent modeling exercise) as
required by paragraph (v)(2)(ii) of this
section. An air quality impact analysis
is not required for any pollutant that
will not experience a significant emis-
sions increase as a result of the
project.

(4) Notice process for listed projects. For
projects listed in paragraphs (b)(31)(i)
through (vi) of this section, the owner
or operator may begin actual construc-
tion of the project immediately after
notice is sent to the reviewing author-
ity (unless otherwise prohibited under
requirements of the applicable plan).
The owner or operator shall respond to
any requests by its reviewing authority
for additional information that the re-
viewing authority determines is nec-
essary to evaluate the suitability of
the project for the PCP exclusion.

(5) Permit process for unlisted projects.
Before an owner or operator may begin
actual construction of a PCP project
that is not listed in paragraphs
(b)(31)(1) through (vi) of this section,
the project must be approved by the re-
viewing authority and recorded in a
plan-approved permit or title V permit
using procedures that are consistent
with §§51.160 and 51.161 of this chapter.
This includes the requirement that the
reviewing authority provide the public
with notice of the proposed approval,
with access to the environmentally
beneficial analysis and the air quality
analysis, and provide at least a 30-day
period for the public and the Adminis-
trator to submit comments. The re-
viewing authority must address all ma-
terial comments received by the end of
the comment period before taking final
action on the permit.
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(6) Operational requirements. Upon in-
stallation of the PCP, the owner or op-
erator must comply with the require-
ments of paragraphs (v)(6)(i) through
(iv) of this section.

(i) General duty. The owner or oper-
ator must operate the PCP consistent
with proper industry and engineering
practices, in a manner that is con-
sistent with the environmentally bene-
ficial analysis and air quality analysis
required by paragraphs (v)(2)(i) and (ii)
of this section, with information sub-
mitted in the notice or permit applica-
tion required by paragraph (v)(3), and
in such a way as to minimize, within
the physical configuration and oper-
ational standards usually associated
with the emissions control device or
strategy, emissions of collateral pol-
lutants.

(i) Recordkeeping. The owner or oper-
ator must maintain copies on site of
the environmentally beneficial anal-
ysis, the air quality impacts analysis,
and monitoring and other emission
records to prove that the PCP operated
consistent with the general duty re-
quirements in paragraph (v)(6)(i) of
this section.

(iii) Permit requirements. The owner or
operator must comply with any provi-
sions in the plan-approved permit or
title V permit related to use and ap-
proval of the PCP exclusion.

(iv) Generation of Emission Reduction
Credits. Emission reductions created by
a PCP shall not be included in calcu-
lating a significant net emissions in-
crease unless the emissions unit fur-
ther reduces emissions after qualifying
for the PCP exclusion (e.g., taking an
operational restriction on the hours of
operation.) The owner or operator may
generate a credit for the difference be-
tween the level of reduction which was
used to qualify for the PCP exclusion
and the new emission limitation if such
reductions are surplus, quantifiable,
and permanent. For purposes of gener-
ating offsets, the reductions must also
be federally enforceable. For purposes
of determining creditable net emis-
sions increases and decreases, the re-
ductions must also be enforceable as a
practical matter.

(w) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
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sions in paragraphs (w)(1) through (15)
of this section.

(1) Applicability. (i) The reviewing au-
thority may approve the use of an
actuals PAL for any existing major
stationary source if the PAL meets the
requirements in paragraphs (w)(1)
through (15) of this section. The term
“PAL” shall mean “actuals PAL”
throughout paragraph (w) of this sec-
tion.

(ii) Any physical change in or change
in the method of operation of a major
stationary source that maintains its
total source-wide emissions below the
PAL level, meets the requirements in
paragraphs (w)(1) through (15) of this
section, and complies with the PAL
permit:

(a) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the plan’s major NSR pro-
gram; and

(c) Is not subject to the provisions in
paragraph (r)(2) of this section (restric-
tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program).

(iii) Except as provided under para-
graph (w)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (w)(2)(i)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
actuals PALs consistent with para-
graphs (w)(1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (b) of this
section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(47) of this section) of all
emissions units (as defined in para-
graph (b)(7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant.

(ii) Allowable emissions means “allow-
able emissions” as defined in paragraph
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(b)(16) of this section, except as this
definition is modified according to
paragraphs (w)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)(4) of this sec-
tion, except that the words “or enforce-
able as a practical matter” should be
added after “federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (w)(1) through
(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.
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(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b)(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (w)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information in para-
graphs (w)(3)(i) through (iii) of this sec-
tion to the reviewing authority for ap-
proval.

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.

(i) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
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monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(w)(13)(i) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
in paragraphs (w)(4)(i)(a) through (g) of
this section are met.

(a) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(w)(5) of this section.

(c) The PAL permit shall contain all
the requirements of paragraph (w)(7) of
this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(e) Each PAL shall regulate emis-
sions of only one pollutant.

(f) Each PAL shall have a PAL effec-
tive period of 10 years.

(@) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (w)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.
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(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(ii) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.

(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased, through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. (i) Except as provided in para-
graph (w)(6)(ii) of this section, the plan
shall provide that the actuals PAL
level for a major stationary source
shall be established as the sum of the
baseline actual emissions (as defined in
paragraph (b)(47) of this section) of the
PAL pollutant for each emissions unit
at the source; plus an amount equal to
the applicable significant level for the
PAL pollutant under paragraph (b)(23)
of this section or under the Act, which-
ever is lower. When establishing the
actuals PAL level, for a PAL pollutant,
only one consecutive 24-month period
must be used to determine the baseline
actual emissions for all existing emis-
sions units. However, a different con-
secutive 24-month period may be used
for each different PAL pollutant. Emis-
sions associated with units that were
permanently shut down after this 24-
month period must be subtracted from
the PAL level. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
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For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(i) For newly constructed units
(which do not include modifications to
existing units) on which actual con-
struction began after the 24-month pe-
riod, in lieu of adding the baseline ac-
tual emissions as specified in para-
graph (w)(6)(i) of this section, the emis-
sions must be added to the PAL level
in an amount equal to the potential to
emit of the units.

(7) Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (w)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(i) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (w)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (w)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (w)(3)(i) of
this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
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ance with the provisions under para-
graph (w)(13) of this section.

(viii) A requirement to retain the
records required under paragraph
(w)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ixX) A requirement to submit the re-
ports required under paragraph (w)(14)
of this section by the required dead-
lines.

(X) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(w)(8)(i) and (ii) of this section.

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(ii) Reopening of the PAL permit.

(a) During the PAL effective period,
the plan shall require the reviewing au-
thority to reopen the PAL permit to:

(1) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (w)(11) of this section.

(b) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(1) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an AQRV that has been identi-
fied for a Federal Class | area by a Fed-
eral Land Manager and for which infor-
mation is available to the general pub-
lic.
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(c) Except for the permit reopening in
paragraph (w)(8)(ii)(a)(1) of this section
for the correction of typographical/cal-
culation errors that do not increase the
PAL level, all reopenings shall be car-
ried out in accordance with the public
participation requirements of para-
graph (w)(5) of this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (w)(10) of this
section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (w)(9)(i) through
(v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
WwW)(9)(i)(a) and (b) of this section.

(a) Within the time frame specified
for PAL renewals in paragraph
(w)(10)(ii) of this section, the major
stationary source shall submit a pro-
posed allowable emission limitation for
each emissions unit (or each group of
emissions units, if such a distribution
is more appropriate as decided by the
reviewing authority) by distributing
the PAL allowable emissions for the
major stationary source among each of
the emissions units that existed under
the PAL. If the PAL had not yet been
adjusted for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (w)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing,emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.
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(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (w)(9)(i)(b)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to
major NSR requirements if such
change meets the definition of major
modification in paragraph (b)(2) of this
section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (r)(2) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(w)(1)(ii)(c) of this section.

(10) Renewal of a PAL. (i) The review-
ing authority shall follow the proce-
dures specified in paragraph (w)(5) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(ii) Application deadline. The plan
shall require that a major stationary
source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be
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effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (w)(10)(iii) (a) through (d) of
this section.

(a) The information required in para-
graphs (w)(3)(i) through (iii) of this sec-
tion.

(b) A proposed PAL level.

(c) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
appropriate level for renewing the
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(wW)(10)(iv) (a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(w)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (w)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in paragraph
(w)(10)(iv)(b) of this section; or

(b) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
factors as specifically identified by the
reviewing authority in its written ra-
tionale.

(©) Notwithstanding paragraphs
(W)(10)(iv) (a) and (b) of this section:

(1) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
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major stationary source has complied
with the provisions of paragraph (w)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source
complies with the provisions in para-
graphs (w)(11)(i) (a) through (d) of this
section.

(@) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(b) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s), exceeds the
PAL. The level of control that would
result from BACT equivalent controls
on each significant or major emissions
unit shall be determined by conducting
a new BACT analysis at the time the
application is submitted, unless the
emissions unit is currently required to
comply with a BACT or LAER require-
ment that was established within the
preceding 10 years. In such a case, the
assumed control level for that emis-
sions unit shall be equal to the level of
BACT or LAER with which that emis-
sions unit must currently comply.

(c) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(w)(11)(i)(a) of this section, regardless
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of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also be-
come subject to the PAL or continue to
be subject to the PAL.

(d) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(i) The reviewing authority shall
calculate the new PAL as the sum of
the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph (w)(11)(i)(b)
of this section), plus the sum of the
baseline actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (w)(5) of this sec-
tion.

(12) Monitoring  requirements  for
PALs—(i) General requirements. (a) Each
PAL permit must contain enforceable
requirements for the monitoring sys-
tem that accurately determines
plantwide emissions of the PAL pollut-
ant in terms of mass per unit of time.
Any monitoring system authorized for
use in the PAL permit must be based
on sound science and meet generally
acceptable scientific procedures for
data quality and manipulation. Addi-
tionally, the information generated by
such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (w)(12)(ii) (a) through (d) of
this section and must be approved by
the reviewing authority.

(©) Notwithstanding paragraph
(W)(12)(i)(b) of this section, you may
also employ an alternative monitoring
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approach  that meets paragraph
(W)(12)(i)(a) of this section if approved
by the reviewing authority.

(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(if) Minimum performance require-
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(wW)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b) CEMS;

(c) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze, and
record data at least every 15 minutes
while the emissions unit is operating.
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(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(b) Each CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(c) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs  (w)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the reviewing authority shall, at the
time of permit issuance:
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(a) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every 5 years after issuance of the
PAL.

(13) Recordkeeping requirements.

(i) The PAL permit shall require an
owner or operator to retain a copy of
all records necessary to determine
compliance with any requirement of
paragraph (w) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records, for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (w)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (w)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.
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(b) Total annual emissions (tons/
year) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(w)(13)(i) of this section.

(c) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(f) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (w)(12)(vii) of this
section.

(g9) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(a) The identification of owner and
operator and the permit number;
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(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(c) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the review-
ing authority the results of any re-vali-
dation test or method within three
months after completion of such test
or method.

(15) Transition requirements. (i) No re-
viewing authority may issue a PAL
that does not comply with the require-
ments in paragraphs (w)(1) through (15)
of this section after the Administrator
has approved regulations incorporating
these requirements into a plan.

(ii) The reviewing authority may su-
persede any PAL which was established
prior to the date of approval of the
plan by the Administrator with a PAL
that complies with the requirements of
paragraphs (w)(1) through (15) of this
section.

(X) If any provision of this section, or
the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

(y) Equipment replacement provision.
Without regard to other consider-
ations, routine maintenance, repair
and replacement includes, but is not
limited to, the replacement of any
component of a process unit with an
identical or functionally equivalent
component(s), and maintenance and re-
pair activities that are part of the re-
placement activity, provided that all of
the requirements in paragraphs (y)(1)
through (3) of this section are met.

(1) Capital Cost threshold for Equip-
ment Replacement. (i) For an electric util-
ity steam generating unit, as defined in
§51.166(b)(30), the fixed capital cost of
the replacement component(s) plus the
cost of any associated maintenance and
repair activities that are part of the re-
placement shall not exceed 20 percent
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of the replacement value of the process
unit, at the time the equipment is re-
placed. For a process unit that is not
an electric utility steam generating
unit the fixed capital cost of the re-
placement component(s) plus the cost
of any associated maintenance and re-
pair activities that are part of the re-
placement shall not exceed 20 percent
of the replacement value of the process
unit, at the time the equipment is re-
placed.

(ii) In determining the replacement
value of the process unit; and, except
as otherwise allowed under paragraph
(Y)(Q)(iii) of this section, the owner or
operator shall determine the replace-
ment value of the process unit on an
estimate of the fixed capital cost of
constructing a new process unit, or on
the current appraised value of the proc-
ess unit.

(iii) As an alternative to paragraph
(y)(1)(ii) of this section for determining
the replacement value of a process
unit, an owner or operator may choose
to use insurance value (where the in-
surance value covers only complete re-
placement), investment value adjusted
for inflation, or another accounting
procedure if such procedure is based on
Generally Accepted Accounting Prin-
ciples, provided that the owner or oper-
ator sends a notice to the reviewing au-
thority. The first time that an owner
or operator submits such a notice for a
particular process unit, the notice may
be submitted at any time, but any sub-
sequent notice for that process unit
may be submitted only at the begin-
ning of the process unit’s fiscal year.
Unless the owner or operator submits a
notice to the reviewing authority, then
paragraph (y)(1)(ii) of this section will
be used to establish the replacement
value of the process unit. Once the
owner or operator submits a notice to
use an alternative accounting proce-
dure, the owner or operator must con-
tinue to use that procedure for the en-
tire fiscal year for that process unit. In
subsequent fiscal years, the owner or
operator must continue to use this se-
lected procedure unless and until the
owner or operator sends another notice
to the reviewing authority selecting
another procedure consistent with this
paragraph or paragraph (y)(1)(ii) of this
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section at the beginning of such fiscal
year.

(2) Basic design parameters. The re-
placement does not change the basic
design parameter(s) of the process unit
to which the activity pertains.

(i) Except as provided in paragraph
(Y)(2)(iii) of this section, for a process
unit at a steam electric generating fa-
cility, the owner or operator may se-
lect as its basic design parameters ei-
ther maximum hourly heat input and
maximum hourly fuel consumption
rate or maximum hourly electric out-
put rate and maximum steam flow
rate. When establishing fuel consump-
tion specifications in terms of weight
or volume, the minimum fuel quality
based on British Thermal Units con-
tent shall be used for determining the
basic design parameter(s) for a coal-
fired electric utility steam generating
unit.

(ii) Except as provided in paragraph
(y)(2)(iii) of this section, the basic de-
sign parameter(s) for any process unit
that is not at a steam electric gener-
ating facility are maximum rate of fuel
or heat input, maximum rate of mate-
rial input, or maximum rate of product
output. Combustion process units will
typically use maximum rate of fuel
input. For sources having multiple end
products and raw materials, the owner
or operator should consider the pri-
mary product or primary raw material
when selecting a basic design param-
eter.

(iii) If the owner or operator believes
the basic design parameter(s) in para-
graphs (y)(2)(i) and (ii) of this section
is not appropriate for a specific indus-
try or type of process unit, the owner
or operator may propose to the review-
ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority
approves of the use of an alternative
basic design parameter(s), the review-
ing authority shall issue a permit that
is legally enforceable that records such
basic design parameter(s) and requires
the owner or operator to comply with
such parameter(s).

(iv) The owner or operator shall use
credible information, such as results of
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in
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establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (y)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

NOTE TO PARAGRAPH (Y): By a court order
on December 24, 2003, this paragraph (y) is
stayed indefinitely. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(Secs. 101(b)(1), 110, 160-169, 171-178, and
301(a), Clean Air Act, as amended (42 U.S.C.
7401(b)(1), 7410, 7470-7479, 7501-7508, and
7601(a)); sec. 129(a), Clean Air Act Amend-
ments of 1977 (Pub. L. 95-95, 91 Stat. 685 (Aug.
7, 1977)))

[43 FR 26382, June 19, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §51.166, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

Subpart J—Ambient Air Quality
Surveillance

AUTHORITY: Secs. 110, 301(a), 313, 319, Clean
Air Act (42 U.S.C. 7410, 7601(a), 7613, 7619).

§51.190 Ambient air quality moni-
toring requirements.

The requirements for monitoring am-
bient air quality for purposes of the
plan are located in subpart C of part 58
of this chapter.

[44 FR 27569, May 10, 1979]
Subpart K—Source Survelliance

SOURCE: 51 FR 40673, Nov. 7, 1986, unless
otherwise noted.

§51.212

§51.210 General.

Each plan must provide for moni-
toring the status of compliance with
any rules and regulations that set forth
any portion of the control strategy.
Specifically, the plan must meet the
requirements of this subpart.

§51.211 Emission reports and record-
keeping.

The plan must provide for legally en-
forceable procedures for requiring own-
ers or operators of stationary sources
to maintain records of and periodically
report to the State—

(a) Information on the nature and
amount of emissions from the sta-
tionary sources; and

(b) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
with applicable portions of the control
strategy.

§51.212 Testing, inspection, enforce-

ment, and complaints.

The plan must provide for—

(a) Periodic testing and inspection of
stationary sources; and

(b) Establishment of a system for de-
tecting violations of any rules and reg-
ulations through the enforcement of
appropriate visible emission limita-
tions and for investigating complaints.

(c) Enforceable test methods for each
emission limit specified in the plan.
For the purpose of submitting compli-
ance certifications or establishing
whether or not a person has violated or
is in violation of any standard in this
part, the plan must not preclude the
use, including the exclusive use, of any
credible evidence or information, rel-
evant to whether a source would have
been in compliance with applicable re-
quirements if the appropriate perform-
ance or compliance test or procedure
had been performed. As an enforceable
method, States may use:

(1) Any of the appropriate methods in
appendix M to this part, Recommended
Test Methods for State Implementa-
tion Plans; or

(2) An alternative method following
review and approval of that method by
the Administrator; or
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